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ELİG Attorneys-at-Law TURKEY

www.gettingthedealthrough.com 369

Turkey
Tunç Lokmanhekim and Elif Çağla Yazdıç

ELİG Attorneys-at-Law

1 Types of transaction
How may businesses combine?

In Turkey, business combinations are mainly structured into three 
categories:

Acquisitions
The acquisition of companies is commonly achieved through the 
purchase of all or part of the shares or assets or business of the 
target company. Acquisitions in privately owned companies are not 
governed by a special regulation, but the requirements of the capital 
markets legislation have to be fulfilled for listed companies. 

Mergers
A merger may be realised through: 
• two or more companies merging into a newly established com-

pany (combination or fusion); or 
• one or more companies merging into another existing company 

(absorption).

Joint ventures
There are no special provisions governing joint ventures. A joint 
venture qualifies as an ‘ordinary partnership’ by means of the 
Code of Obligations. However, if the parties (ordinary partners) to 
a joint venture establish a company, the relevant provisions of the 
Commercial Code will govern the relationship between the share-
holders, as well as the relationship between the shareholders and the 
company. The shareholders may enter into a shareholders’ agree-
ment to regulate relations among themselves, which would again 
be subject to the provisions of the Code of Obligations governing 
contractual relations.

2 Statutes and regulations
What are the main laws and regulations governing business 

combinations?

There is no specific regulation, such as a merger act, that solely regu-
lates any of the three forms of business combinations. Business com-
binations are governed by the relevant provisions of the following 
legislation:
• the New Commercial Code (please note that the New 

Commercial Code entered into force on 1 July 2012);
• the New Capital Markets Law (please note that the New Capital 

Markets Law entered into force on 30 December 2012) and rel-
evant communiqués of the Capital Markets Board;

• the New Code of Obligations (please note that the New Code of 
Obligations entered into force on 1 July 2012);

• the Law on the Protection of Competition and relevant com-
muniqué of the Competition Authority;

• tax laws (especially the Corporate Tax Law, articles 18, 19 and 
20); and

• labour laws.

3 Governing law
What law typically governs the transaction agreements?

Acquisitions
For an acquisition in the form of a share deal, regardless of the type 
of the company or the shares, parties usually enter into a share sale 
and purchase agreement.

In joint-stock companies, the method of share transfer depends 
on the type of shares. Bearer shares are transferred by delivery of 
the share certificates only. Except stated otherwise by the legisla-
tion or the articles of association, registered share certificates may 
be transferred without any limitation. Registered shares that have 
not been totally paid up may only be transferred with the approval 
of the company. The company may only refuse to grant its approval 
in the event that the transferee’s ability to pay the purchase price 
raises doubts and the security requested by the company, if any, is 
not provided. However, in the event that the transfer has been real-
ised by means of inheritance, marital property regime or enforce-
ment procedures, the said rules do not apply. If there are no printed 
or even temporary share certificates, then bearer or registered shares 
are transferred with a written transfer and assignment agreement. 
The transfer of registered shares will be valid before the company 
only upon registration of the buyer as a shareholder in the share 
book of the company. For the acquisition of shares in limited liabil-
ity companies, the New Commercial Code too requires a written 
and notarised share transfer agreement. The transfer of shares will 
be valid before the company only upon approval of such transfer 
by a resolution of the partners’ assembly and registration with the 
share book.

For an acquisition in the form of an asset deal, the types of the 
assets play an important role in determining the required legal docu-
mentation. If the assets of the target company comprise real prop-
erty, trademarks, motor vehicles, etc, then the transfer of such assets 
is subject to special formal requirements before the relevant authori-
ties, for example, the land registry.

On the other hand, should the assets to be transferred constitute 
the entirety or a major part of the seller’s business then the transfer 
would no longer qualify as a stand-alone asset transfer but as a busi-
ness transfer. 

Mergers
Among other matters the New Commercial Code provides that each 
company that is party to a merger should enter into a written merger 
agreement and such agreement should be signed by the board of 
directors of each company and should be approved by the respec-
tive general assemblies of the parties. The general assembly resolu-
tion regarding the contemplated merger has to be registered with 
the Trade Registry and published in the Trade Registry Gazette. The 
resolution must be taken by the board of partners in limited liability 
companies. Prior to the meeting of the respective general assemblies 
(or board of partners) of the merging parties, the merger agreement, 
merger reports prepared by the management of the parties and the 
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financial charts and annual reports of the previous three years should 
be provided to the interested parties and should be published on the 
websites of the merging parties. The shareholders of both parties will 
have the right to review the merger agreement, merger report and 
the balance sheets. Merging companies are also under an obligation 
to prepare their balance sheets, to have them published and have 
their assets evaluated by the court. Should there be a period over six 
months between the merger agreement and the merger balance sheet, 
the parties should also submit their interim balance sheets. The New 
Commercial Code also introduces ‘partition payment’, which allows 
the parties to the merger agreement to offer their shareholders shares 
in the acquiring company or a partition payment corresponding the 
true value of the shares of the acquired company. On the other hand, 
if the merger agreement offers partition payment, affirmative votes 
of 90 per cent of the shareholders of the acquired company should 
be obtained. If creditors of the companies participating in the merger 
make a claim within three months following the date on which the 
merger becomes legally effective, the transferee secures the creditors’ 
receivables. 

The New Commercial Code introduces simplified merger pro-
cess in the events where the acquiring company owns all the shares 
or a minimum 90 per cent of the voting rights of the acquired com-
pany. In simplified mergers, the parties are not obliged to draft a 
merger report and are not required to obtain the approval of their 
respective general meetings.

Claims concerning the personal responsibility of sharehold-
ers arising from the debts of the assignee are not allowed after 
three years has passed since the announcement date of the merger 
resolution.

Spin-off and partial spin-off
The New Commercial Code introduces specific rules with respect to 
spin-off and partial spin-off procedures. Accordingly, spin-off and 
partial spin-off may or may not preserve the shareholding ratios of 
the companies that are parties to the transaction. Similar to the pro-
cess in mergers, the parties to a spin-off should execute a written 
spin-off or partial spin-off agreement. In spin-offs, debts that are 
not allocated to either of the newly established entities become the 
joint liability of all newly established entities. In line with the merger 
process, management bodies of both parties should draft a spin-off 
report and the spin-off agreement should be approved by the general 
meetings of all respective parties. The shareholders of the parties will 
have the right to review the spin-off agreement, spin-off report and 
the balance sheets.

Claims concerning the personal responsibility of shareholders 
arising from the debts of the assignee are not allowed after three 
years has passed since the announcement date of the division 
resolution. 

Joint ventures
As there are no specific regulations for joint ventures, the principle 
of freedom of contract applies to combinations in the form of joint 
ventures. On the other hand, if parties to a joint venture finally aim 
to establish a company, then the requirements regarding establish-
ment of a company, such as notarisation of the articles of associa-
tion, approval of the Ministry of Customs and Trade, if needed, 
and registration of the company with the Trade Registry, have to 
be fulfilled. 

In relation to the form of business combination, supplementary 
contracts and documentation such as a letter of intent, share pur-
chase agreement, share subscription agreement, shareholders’ agree-
ment, escrow agreement, option agreement, etc, are usually entered 
into by the parties.

In either of the above-described combinations, even when there 
is a foreign element involved in the transaction, parties usually prefer 
Turkish law as the governing law for the transaction documents, 
either because the acquired assets in most cases are or remain in 

Turkey, or because shares of a Turkish entity are being acquired. 
This is especially so in the case of the latter, since the ‘articles of 
association’ of the Turkish entity whose shares are being transferred 
also qualifies as a contract among the shareholders in the said entity 
as well as the entity itself and any of its shareholders. Since the arti-
cles of association are mandatorily governed by Turkish law, parties 
prefer to avoid an additional ‘conflict of laws’ problem in cases of 
disputes arising out of issues as are addressed under both the articles 
of association and the transaction documents.

4 Filings and fees
Which government or stock exchange filings are necessary in 

connection with a business combination? Are there stamp taxes or 

other government fees in connection with completing a business 

combination?

Governmental filings
Competition Board approval
The Competition Board’s Communiqué No. 2010/4 on the Mergers 
and Acquisitions Subject to the Approval of the Competition Board 
(Communiqué No. 2010/4), which took effect on 1 January 2011, 
was amended by Communiqué No. 2012/3 on the Amendment 
of Communiqué No. 2010/4 (Communiqué No. 2012/3). These 
amendments have been effective since 1 February 2013. 

Under the amended article 7 of Communiqué No. 2010/4, the 
transaction would be notifiable if one of the turnover thresholds 
listed below is triggered: 
• the aggregate Turkish turnover of the transaction parties exceeds 

100 million Turkish lira and the Turkish turnover of at least two 
of the transaction parties each exceeds 30 million Turkish lira; 
or 

• the Turkish turnover of the transferred assets or businesses 
in acquisitions (as well as joint ventures) exceeds 30 million 
Turkish lira and the worldwide turnover of at least one of the 
other parties to the transaction exceeds 500 million Turkish lira, 
or the Turkish turnover of any of the parties in a merger exceeds 
30 million Turkish lira and the worldwide turnover of at least 
one of the other parties to the transaction exceeds 500 million 
Turkish lira.

The new regulation no longer seeks to identify an ‘affected market’ 
in assessing whether a transaction triggers a notification require-
ment. This amendment is designed to have an impact on notifiability 
analyses only. The concept of affected market still carries weight in 
terms of the substantive competitive assessment and the notification 
form. Transactions are not to be closed without the approval of the 
Competition Board. 

Additionally, there are no filing fees in the Turkish merger con-
trol regime.

Approval of the Capital Markets Board
As per article 5(1) of the Communiqué on Tender Offers (II-26.1), 
promulgated on 23 January 2014, if a real or legal person who, 
individually or together with affiliated persons, directly or indirectly 
acquires control of a publicly held company as a result of a share 
transfer in the form of a block acquisition, separate acquisitions or 
voluntary partial offer then that person is under an obligation to 
make a tender offer to the other shareholders. 

For this purpose, control means, directly or indirectly holding 
more than 50 per cent of the company voting rights individually or 
together with affiliated persons. In addition, regardless of the 50 per 
cent proportion, if a person has the right to appoint a majority of 
the board members that may pass a resolution with their affirma-
tive votes or has privileged shares allowing that person to nominate 
such board members at a general assembly meeting, such person is 
deemed to have control of the company. In other words, ‘control’ 
represents a practical and de facto control as opposed to merely 
owning a majority of voting rights. 
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According to article 18 of the said communiqué, offering share-
holders may submit a request to the Capital Markets Board for an 
exemption from the mandatory tender offer requirement provided 
that certain conditions are met, such as: 
• if the acquisition of target shares or the voting rights is made in 

order to strengthen the financial condition or management of 
the company; 

• if an undertaking is given to the Capital Markets Board stat-
ing that the acquired shares triggering the mandatory tender 
offer application will be sold on and transferred to third parties 
within the given period by the board provided that the votes 
attached to the shares in question have not been cast in any gen-
eral assembly, or no change will be made in the composition of 
the board of directors of the company;

• if changing the control of the offering shareholder does not aim 
or result in a change of the control in the company; or 

• if there is a common share sale in companies subject to 
privatisation.

Registration of allocated (predetermined) sales with the Istanbul 
Stock Exchange
If a business combination takes place in the form of an allocated 
sale of shares in a listed company, the sale has to be realised in the 
market of the Istanbul Stock Exchange, meaning that the require-
ments of the Istanbul Stock Exchange have to be fulfilled by the 
parties involved.

In business combinations in the form of mergers involving at 
least one listed company, the approval of the Capital Markets Board 
has to be obtained before the merger agreement being approved 
by the listed company’s general assembly. Furthermore, the shares 
resulting from the merger have to be registered with the Capital 
Markets Board.

Stamp tax
Any and all agreements concluded in Turkey by the parties to a busi-
ness combination (share purchase, shareholders, escrow, joint ven-
ture agreements, etc) are subject to a stamp tax of 0.948 per cent 
over the highest monetary amount stated in such agreements. Also, 
agreements concluded in foreign countries will be subject to stamp 
tax if they are submitted to official institutions in Turkey or the par-
ties involved benefit from the agreement’s provisions in Turkey. In 
any case, the amount of the stamp tax cannot exceed 1,545,852.40 
lira.

Additionally, the New Commercial Code provides for the trans-
fer of the commercial enterprise as a whole. The transfer agreement 
shall be made in a written form and registered and announced in the 
Trade Registry Gazette.

5 Information to be disclosed
What information needs to be made public in a business 

combination? Does this depend on what type of structure is used?

As per Communiqué on Material Events (II-15.1) published by the 
Capital Markets Board, which entered into force as of 23 February 
2014, all events, information and developments that may affect 
the value and price of capital markets instruments and investment 
decisions of investors, which are not in the public domain, must 
be disclosed to the public. The Communiqué defines such events, 
information and developments as ‘internal information’. The 
Communiqué aims at informing investors in a timely, complete and 
accurate manner to ensure functioning of capital markets in a secure, 
transparent, efficient, stable, fair and competitive environment. 

In addition to the required disclosure of ‘internal information’, 
the Communiqué contains another concept, defined as ‘continuous 
information’. Within the framework of this concept, some of the 
continuous information in relation to companies shares of which 

are traded on the exchange that should be publicly disclosed are as 
follows:
(i) a real or legal person, alone or together with affiliated parties, 

acquiring directly or indirectly at least 5, 10, 15, 20, 25, 33, 50, 
67 or 95 per cent, of the total voting rights or the capital, the 
voting rights or the capital percentages falling below such ratios;

(ii) investment funds that belong to a founding shareholder acquir-
ing directly or indirectly at least 5, 10, 15, 20, 25, 33, 50, 67 or 
95 per cent, of the total voting rights, or the capital, the voting 
rights or the capital percentages falling below such ratios; and

(iii) only the thresholds of 25, 50 and 67 per cent are taken into con-
sideration for disclosures to be made by non-listed companies  
that issue capital markets instruments other than shares regard-
ing the changes in control of management and in shareholding 
structure.

The shares, the voting rights attached to which do not exceed 5 per 
cent of the total voting rights, and which are acquired solely for pur-
poses of trading, do not count towards the aforementioned ratios, 
provided that the voting rights attached to such shares are not exer-
cised or if exercised, are not exercised as an interference with the 
management of the relevant company.

According to the New Commercial Code, if an enterprise 
directly or indirectly owns shares representing 5, 10, 20, 25, 33, 50, 
67 or 100 per cent of the capital of a capital stock company or if 
its shares fall under these percentages, the enterprise must notify the 
capital stock company and the competent authorities of the situa-
tion within 10 days following the completion of the said transac-
tion. The managing directors and board members of the enterprise 
and capital stock company must make a notification in relation to 
the shares in that capital stock company owned by themselves, their 
spouses, children under their custody and a commercial company in 
which they hold at least 20 per cent of its capital. Notifications are 
made in writing, registered with the Trade Registry and announced. 
Unless the notification, registration, and announcement liabilities 
mentioned above are fulfilled, other rights including the voting right 
pertaining to the relevant shares will be suspended. For the control 
agreement to be valid, the agreement must be registered with the 
Trade Registry and be announced.

6 Disclosure of substantial shareholdings
What are the disclosure requirements for owners of large 

shareholdings in a company? Are the requirements affected if the 

company is a party to a business combination?

In listed companies, the special circumstances set forth under points 
(i), (ii) and (iii) in question 5 should be disclosed by the parties to 
the transaction or founders. For the other special circumstances 
explained in question 5 regarding the notification requirement of 
the enterprises, the company, regardless of being party to a business 
combination, is under a disclosure requirement. Further, in mergers, 
publication of the merger resolution taken by the authorised body 
of each company as well as the balance sheets may qualify as a dis-
closure requirement, again for the companies, not the shareholders. 

The New Commercial Code allows a joint-stock company to be 
established by one shareholder, whereas the old Commercial Code 
used to require at least five shareholders. The New Commercial 
Code provides some notification requirements if the company is 
established by one shareholder or all the shares are gathered in one 
shareholder. The situation is regulated in a similar manner for lim-
ited liability companies. The New Commercial Code states that a 
limited liability company may be established by a single partner, 
unlike the Commercial Code which requires at least two partners. 
It is also required that in case the number of partners drops to one, 
the managers are obliged to register and announce the situation. 
Otherwise, they will be liable for damages to be imposed. 
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7 Duties of directors and controlling shareholders
What duties do the directors or managers of a company owe to 

the company’s shareholders, creditors and other stakeholders in 

connection with a business combination? Do controlling shareholders 

have similar duties?

Among the general duties and obligations of the board members 
described in the New Commercial Code, the following may be 
related to business combinations, provided that the company itself is 
a party to the transaction in question:
• acting diligently in managing the company;
• safeguarding the interests of the company;
• not to give misleading statements with regard to the current sta-

tus of the company; and
• not to disclose confidential information with respect to the oper-

ations of the company.

According to the New Commercial Code, a parent company may 
not exercise its control in a way that would make its subsidiary 
incur a loss. In particular it cannot direct the subsidiary to carry out 
legal transactions such as the transfer of business, asset, fund, staff, 
receivables and debt; to decrease or transfer its profit; to restrict its 
assets with real or personal rights; to undertake liabilities such as 
providing surety, guarantee and bill guarantee; to make payments; to 
adopt decisions or take measures that negatively affect its efficiency 
and activity such as not renovating its facilities, limiting, suspend-
ing its investments without reasonable grounds; and to refrain from 
taking measures that will ensure its development. Such steps may 
be taken only if any loss incurred is recovered within that activ-
ity year, or a right to claim of equivalent value is granted to the 
dependent company no later than the end of that financial year, 
with a specific explanation of how and when this loss will be recov-
ered. A subsidiary’s board members shall be obliged to prepare a 
dependency report. In this report, board members of the subsidiary 
should cover in detail all transactions entered into with the parent 
company, or made in favour of the parent company or parent com-
pany’s other affiliates upon the instructions of the parent, and all 
measures taken in favour of the parent company or the parent com-
pany’s other affiliates, in the last financial year. Pursuant to the New 
Commercial Code, board members who fail to prepare such report 
shall be imposed with a judicial fine of not less than 200 days. The 
court shall determine the judicial fine per day, not to be less than 20 
Turkish lira and not more than 100 Turkish lira. Thus, the board 
members may be subject to a minimum of judicial fine in the range 
of 4,000 and 20,000 Turkish lira.

On a different note, the New Commercial Code decreases 
the minimum required number of board members from three to 
one. The New Commercial Code also allows legal persons to be 
appointed as board members. The New Commercial Code further 
allows the board members to obtain insurance against the potential 
loss the company may suffer due to their actions.

The corporate governance principles, which had been intro-
duced into Turkish law in 2003, were designed to fill the legal loop-
holes that may occur in the legislation and the practice regarding 
the corporate governance principles in a solely advisory capacity. 
But such optional corporate governance principles were required 
to become obligatory in view of the fact that the majority of such 
principles have been regulated under the capital markets legislation 
since 2003 and the fact that the corporate governance principles 
became inevitable for companies in order to be governed with an 
understanding of a more transparent and more efficient manage-
ment. The Communiqué on Corporate Governance (II-17.1) (the 
Communiqué), which has been drafted by the Capital Markets 
Board and dated 3 January 2014 The Communiqué revolutionises 
the current board structures in publicly held companies by mandat-
ing the number of the board members to be independent.

8 Approval and appraisal rights
What approval rights do shareholders have over business 

combinations? Do shareholders have appraisal or similar rights in 

business combinations?

According to the New Commercial Code, unless otherwise specified 
in the articles of association, the registered shares of a joint-stock 
company may be freely transferred should their values be fully paid 
up. If the values of the shares are not fully paid up by the transfer-
ring shareholder, the consent of the company should be obtained. 
However, the articles of association of the company may subject 
transfer of registered shares to the company’s consent. If share trans-
fer restrictions exist in the articles of association, then the approval 
of other shareholders may be required according to the nature of the 
transfer restriction. In cases of non-compliance with the restriction, 
the board of directors of the company may refrain from registering 
the buyer as a shareholder in the share book of the company. In asset 
deals to be entered into within two years of the establishment of the 
buying company where the purchase price is above one-tenth of the 
buyer’s capital, the prior approval of the general assembly of share-
holders is sought in order to validate the transaction.

In the acquisition of shares in a limited liability company, trans-
fer of basic capital share and the transactions giving rise to transfer 
obligations must be made in writing and parties’ signatures must be 
certified by a notary public. Unless provided otherwise in the articles 
of association, the approval of the general assembly shall be required 
for transfer of the basic capital share. Transfer shall be valid upon 
this approval. Transfer of capital shares can be prohibited through 
the articles of association. In mergers, the approval of the author-
ised organ of the company (for example, general meeting of share-
holders, partners’ meeting) is also required. According to the New 
Commercial Code; the managing body presents the merger contract 
to the general meeting. The merger contract must be approved at the 
general assembly. Joint-stock companies and companies limited by 
shares require approval of three-quarters of the votes present at the 
general meeting, provided that those votes represent the majority 
of the basic or issued capital. Limited liability companies require 
approval by three-quarters of the votes of all shareholders, provided 
that they hold at least three-quarters of the shares representing the 
capital.

The New Commercial Code clearly states that the parent com-
pany cannot abuse its control over its subsidiary to its subsidiary’s 
disadvantage. If a merger, spin-off, partial spin-off, change of com-
pany type, issue of securities or important articles of association 
amendments of the subsidiary realised due to directives of the par-
ent company cannot be justified by the subsidiary, the shareholders 
that voted against such transactions in the general assembly or who 
objected to the resolutions of the board of directors to that end, may 
request compensation for their loss from the court or may request 
their shares to be purchased at their market value.

The articles of association may also require that a general meet-
ing resolution (even with larger quorums) be taken first in order 
to conclude important transactions, such as entering into a merger 
or joint-venture agreement. According to the New Capital Markets 
Law, a general meeting resolution is required for entering into a 
merger or a spin-off.

9 Hostile transactions
What are the special considerations for unsolicited transactions?

The New Commercial Code allows the privately owned target com-
pany to reject any potential takeovers on the grounds of an ‘impor-
tant reason’ specified in its articles of association or by offering to 
acquire the shares to be transferred from their real value. The New 
Commercial Code specifies important reasons as reasons that jus-
tify rejection with regards to the scope of company’s business or 
economic independence of the company. Furthermore, in privately 
owned companies, certain share transfer restrictions may be agreed 
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upon in the articles of association of the company in order to pre-
vent alienation and hostile takeovers. For listed companies, the New 
Commercial Code allows the target company to reject any potential 
takeovers, should its articles of association limit the shareholding 
to a percentage. Furthermore, the Capital Markets Board promul-
gated in a communiqué the principles applying to both voluntary 
and compulsory tender offers. However, the legislation does not 
include provisions that enable the offeror to forcefully take over the 
control. On the other hand, the legislation also lacks provisions that 
provide for protective measures for the existing shareholders and 
the company.

Apart from hostile transactions, forceful yet contractually legiti-
mate takeovers (for example, resulting from a (penalty) call option 
under a shareholders’ agreement) may not always be enforced, 
unless they are carefully structured, taking the lex commissoria and 
‘excessive contractual penalty’ restrictions under Turkish law into 
consideration.

10 Break-up fees – frustration of additional bidders
Which types of break-up and reverse break-up fees are allowed?  

What are the limitations on a company’s ability to protect deals from 

third-party bidders?

Break-up fees
Contractual break-up fees in the form of penalty payments are 
allowed in Turkey without any specific regulations differentiating 
break-up and reverse break-up fees. However, in order for a break-
up fee to be enforceable on a party breaking off negotiations for no 
good reason, the primary obligation of the parties must be correctly 
defined (for example, conducting negotiations with good faith). 
Furthermore, as break-up fee payment obligations are mostly fore-
seen in a letter of intent, which is mostly a non-binding document 
the possibility of explicitly granting a binding effect to such a pen-
alty should be considered in order to argue its validity and enforce-
ability. Otherwise the grounds of the parties’ claims will be restricted 
to culpa in contrahendo. 

Frustration of additional bidders
Unless contractually bound (for example, by exclusivity commit-
ments supported with break-up fees cited in a letter of intent in a 
binding fashion), the abilities or powers of the shareholders or the 
general assembly of shareholders or the board of directors and the 
management of the company are not restricted by an offer made to 
the company or its shareholders. The board of directors, being in 
charge of the management and operations of a company, is under 
the obligation to act diligently at all times, regardless of an offer 
being made to the company. Thus, the board of directors, within the 
limits of its obligation to act diligently in the ordinary course of the 
company’s business, is free to consider alternative offers, as are the 
individual shareholders and the general assembly of shareholders.

Financial assistance restrictions
A buyer obtaining financial assistance from third parties for a merger 
or an acquisition is not restricted in Turkey. Unless restricted by its 
articles of association, shares of the target company may be pledged 
to the lenders. In voluntary or compulsory tender offers for listed 
shares, information regarding the amount and source of the funds 
to be used must be made available to the Capital Markets Board. 
A target company is prohibited from providing financial assistance 
for the acquisition of its own shares as it would be an indirect viola-
tion of the ‘restriction of repayment of capital’ under Turkish law. 
Moreover, the consequences of ‘thin capitalisation’ must also be 
considered. 

According to the New Commercial Code, legal transactions that 
the company performs with a person for the acquisition of its shares 
with regard to granting an advance, a loan or security, shall be null 
and void. This nullity provision shall not be applied to transactions 

within the scope of activity of credit and finance organisations and 
to legal transactions in regard to granting an advance, a loan or secu-
rity to the employees of the company or of its dependent companies 
for the purpose of acquiring the company’s shares.

Pursuant to the New Commercial Code, the shareholders cannot 
be indebted to the company other than their participation undertak-
ing to the capital, unless the debt arises from a transaction in connec-
tion with the company, company’s scope of business and necessity 
for the shareholder to be involved and only if subject to the same or 
similar terms to its peers. With respect to group companies, pursuant 
to the ‘no harm’ principle to be enforced on the parent companies, 
the parent company cannot impose its subsidiaries to give sureties or 
become a guarantor on its behalf.

11 Government influence
Other than through relevant competition regulations, or in specific 

industries in which business combinations are regulated, may 

government agencies influence or restrict the completion of business 

combinations, including for reasons of national security?

Apart from Competition Board approval, if and when required, 
and the industry specific regulations as mentioned in question 17, 
the approval of the Capital Markets Board is required to a certain 
extent when a listed company is involved in a business combination. 
Pursuant to the official notice issued by the Istanbul Stock Exchange 
regarding the wholesale market in transactions to be effected within 
that market, the purchase price must be determined in a price range 
of plus or minus 20 per cent of the base price of the share certificate. 
Nonetheless, exceptional pricing may be sought on the basis of dif-
ferent methods of valuation. Acquisitions lately realised by way of 
privatisation were put under judicial review, due to observance of 
public welfare as the state is a party to the acquisition as the trans-
feror. Moreover, in privatisation procedures, the Turkish National 
Intelligence Agency may conduct investigations for reasons related 
to national security.

12 Conditional offers
What conditions to a tender offer, exchange offer or other form of 

business combination are allowed? In a cash acquisition, may the 

financing be conditional?

There are no specific restrictions regarding private business combi-
nations being subjected to certain contractual conditions, such as 
obtaining the required official approvals. In the same manner, the 
financing of a private business combination may be subject to cer-
tain conditions, such as performance criteria.

For business combinations involving listed companies, although 
the relevant legislation does not explicitly exclude the possibility 
of conditional tender offers, it must be borne in mind that it is the 
Capital Markets Board that grants permission for such a conditional 
tender offer, and the Board’s priorities include protecting the inter-
ests of individual investors and minority shareholders, and avoiding 
uncertainty in the market. Bidders being allowed by legislation to 
withdraw their offers only until the commencement of the tender is 
a further indication that such conditions are unlikely to be permit-
ted in tender offers. Consequently, the availability of this option is 
evaluated on a case-by-case basis; however, in practice, the Capital 
Markets Board’s approach so far has been negative. As to the issue 
of whether financing can be conditional in business combinations 
involving listed companies, the approach of the Capital Markets 
Board is somewhat similar; the board requires information in con-
nection with the source and amount of the funds allocated as well 
as the contingency plans in the event that the funds deposited with 
banks or securities agents turn out to be insufficient. 

Another aspect that needs to be considered, and as yet is not 
regulated by the legislation, is obtaining the prior approval of 
the Competition Board in voluntary or compulsory tender offers, 
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provided that the market share and turnover thresholds are met and 
a change of control results from such business combination. 

13 Financing
If a buyer needs to obtain financing for a transaction, how is this dealt 

with in the transaction documents? What are the typical obligations of 

the seller to assist in the buyer’s financing?

If a buyer is to obtain financing for an acquisition, the seller usu-
ally requires a covenant in the transaction documents to the effect 
that the buyer will be able to finance the acquisition on the closing 
date. Nevertheless, buyers generally use their own funds to finance 
an acquisition. Another preferred mechanism is to structure the 
acquisition proceeds into two portions, namely debt and equity. An 
increasing trend is structuring the deals as debt financing convert-
ible into shares of the target. Due to lack of specific enforcement, 
such a structure is not easily implemented directly on the shares of 
the target. On the other hand, it is still possible if a foreign special-
purpose vehicle (SPV) is used as the holding company of the target 
and by focusing on the shares of that SPV. Because of the high cost 
of local financing, it is virtually unknown to finance a local M&A 
deal by obtaining funds from local banks and financial institutions. 
For this reason, many of the M&A deals are structured in a similar 
way to a project financing deal, where the cash generation ability of 
the target company is allocated to a lender as security for the loan 
extended, which loan is thereafter agreed to be converted into equity 
after a specific date.

There is a self-financing restriction under the New Commercial 
Code. As per article 380 of the New Turkish Commercial Code 
transactions performed by a company with regard to granting an 
advance, a loan or security in favour of the purchaser of its own 
shares shall be null and void.

14 Minority squeeze-out
May minority stockholders be squeezed out? If so, what steps must 

be taken and what is the time frame for the process?

The New Commercial Code allows the majority shareholder directly 
or indirectly holding at least 90 per cent of the shares and voting 
rights of a company to force the minority shareholders to share 
their sales from their market value should the minority shareholders 
impede the business of the company, not act in good faith, create 
obvious nuisance or act callously. Additionally, certain mechanisms 
to be implemented in the articles of associations are not restricted 
and may be enforced, provided that these are structured correctly. 
In practice, financially strong shareholders, by increasing the capi-
tal substantially and thus eliminating the possibility of minority 
shareholders participating in such increases, dilute the percentage 
of minority shares; however, dilution does not lead to a squeeze-out.

15 Cross-border transactions
How are cross-border transactions structured? Do specific laws and 

regulations apply to cross-border transactions?

According to the foreign investment legislation promulgated in June 
2003, foreign investors may freely establish or participate in the 
capital of a privately owned Turkish company. Without prejudice 
to the mandatory tender offer requirement explained in question 4, 
the same principle also applies to foreign investors acquiring shares 
in listed companies. Turkish companies established or whose shares 
are acquired by foreign investors are required to notify the Foreign 
Investments General Directorate of the following:
• information regarding their capital and activities on an annual 

basis, by the end of May at the latest;
• information regarding payments made to the capital account, 

within one month following payment; and

• information about share transfers made between existing 
Turkish or foreign shareholders, or to any Turkish or foreign 
investor outside the company, within one month following the 
share transfer.

In return, Turkish real or legal persons who wish to establish or par-
ticipate in companies based outside Turkey or in free trade zones in 
Turkey, may freely export capital via banks or financial institutions.  

The rules governing acquisitions by ‘foreign capital companies’ 
were introduced by the law dated 18 May 2012, amending the Land 
Registry Law. Foreign capital companies are defined by the Direct 
Foreign Investments Law as companies with the participation of 
foreign real or legal persons, where such persons are holding shares 
representing at least 10 per cent of share capital of a listed company, 
any amount of shares of a listed company granting a right to cast 10 
per cent of the total votes, or any amount of shares in a non-listed 
company.

An amendment of article 35 of the Land Registry Law allows 
foreign real persons and legal persons incorporated abroad in 
accordance with the laws of their respective jurisdictions to acquire 
immoveable property without any buildings (namely, land plots). 
For such an acquisition, the investor should present its project to be 
realised to the Ministry within two years. Otherwise, the Ministry 
of Finance will request liquidation of the immoveable property after 
granting the relevant person extra time not exceeding one year.

Regarding acquisition of ownership rights to a land or use of 
limited rights in rem of immoveables by the foreign investors in 
order to perform activities specified in articles of associations of the 
incorporated companies in Turkey, which they established or par-
ticipated in, are amended. As per the amendment, foreign national 
natural persons and legal entities incorporated in accordance with 
the legislation of foreign countries and the companies established in 
Turkey in which international institutions own 50 per cent or more 
shares or the right of assignment and release of a majority of direc-
tors, can acquire ownership rights to land.

Notwithstanding the above, foreign capital companies will 
acquire ownership of land in accordance with the provisions envis-
aged for domestic capital companies.  

16 Waiting or notification periods
Other than as set forth in the competition laws, what are the relevant 

waiting or notification periods for completing business combinations?

In mergers, the merger takes effect upon the registration of the 
merger at the Trade Registry.

Companies participating in the merger notify the creditors of 
their rights through an announcement in the Turkish Trade Registry 
Gazette, at intervals of seven days, and also publish the announce-
ment on their websites. 

17 Sector-specific rules
Are companies in specific industries subject to additional regulations 

and statutes?

Companies in certain industries are subject to special regimes that 
require the consent of particular authorities. For instance, the 
transfers of shares and amendments to the articles of association 
of banks require the prior approval of the Banking Regulatory and 
Supervision Agency, and a similar approval of the Energy Market 
Regulatory Board is required for companies holding energy produc-
tion licences. Another example is that the majority shareholders in 
companies holding a class A licence for airport ground-handling 
services are required to be of Turkish nationality. Similar national-
ity requirements exist for companies active in the defence industry. 
The Ministry of Customs and Trade determined which joint-stock 
companies and limited liability companies are must obtain approval 
for their incorporation procedures as well as amendments to their 
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articles of association. Such companies are banks, financial leasing 
companies, asset management companies, companies providing 
consumer financing and credit card services, insurance companies, 
holding companies, independent auditing companies, companies 
operating exchange offices and other related companies.

18 Tax issues
What are the basic tax issues involved in business combinations?

Further to article 18 of the Corporate Tax Law, in business combina-
tions realised by way of absorption or fusion, the merging company 
or companies are deemed dissolved, and thus any profit resulting 
from dissolution will be subject to corporate tax. This profit may be 
calculated by taking the difference between the values of assets at the 
beginning and end of the merger period. Value of assets at the begin-
ning of the merger period is the shareholders’ equity to be deter-
mined according to the balance sheet prepared at the time. The value 
of assets at the end of the period is the total value of the benefits to 
be directly or indirectly provided to the shareholders of the merging 
company or companies, determined according to the provisions of 
the Tax Procedure Code principles for re-evaluation of assets.

The merger profit will not be subject to taxation in the event that 
all of the prerequisites contained in article 19 of the Corporate Tax 
Law are fulfilled. These are:
• the legal headquarters or place of business of the dissolved com-

pany and the absorbing company being in Turkey;
• the absorbing company taking over the balance sheet values 

(applicable at the date of merger) of the dissolved company as a 
whole;

• the dissolved company and the absorbing company jointly sub-
mitting to the tax office, at which the dissolved company is reg-
istered, a merger statement to which a merger balance sheet is 
attached; and

• the absorbing company submitting an undertaking to the tax 
office of the dissolved company for any existing and future tax 
obligations and the fulfilment of other kinds of obligations of 
the dissolved company.

With respect to the acquisition of shares, according to article 80 et 
seq of the Income Tax Law, income gained as a result of disposal of 
securities qualifies as capital gain and is subject to income tax. The 
income tax exemptions for such capital gains are as follows:
• disposal of share certificates free of charge; and
• disposal of share certificates of companies having full tax liabil-

ity in Turkey provided that the shares are held for more than two 
years.

However, the disposal of shares that are not represented by share 
certificates does not benefit from the exemption cited above. For 
instance, as limited liability companies are not allowed to issue share 
certificates, income derived from the disposal of shares in a limited 
liability company qualifies as a capital gain and is subject to income 
tax.

19 Labour and employee benefits
What is the basic regulatory framework governing labour and employee 

benefits in a business combination?

The Labour Law contains specific regulations concerning business 
combinations.

Accordingly, in the case of the transfer of a business in whole 
or in part, the employment contracts will be transferred in their 
entirety to the buyer. This means that both the rights and obliga-
tions of the employees arising out of the employment contracts 
will be preserved, and they will be borne by the new employer with 
effect from the date of the business transfer. In this way the con-
tinuance of the employees’ contracts shall be procured. Furthermore, 

the creditors and employees of the companies that are party to the 
merger transaction may request their receivables to be guaranteed 
by the acquiring company within three months following the merg-
er’s entry into force. However, should the acquiring company prove 
that the receivables of the creditors and the employees of the target 
company are not endangered due to the merger transaction though 
a transaction audit report, collateralisation is required. Additionally, 
with respect to the debts of the company that become due prior to 
the merger decision, the liabilities of the shareholders arising from 
their personal sureties or guarantees that existed prior to the merger 
decision will continue for a period of three years.

Also, article 178 of the New Commercial Code regulates that 
the employees are entitled to object to the merger transaction. In 
such a case, the employment agreements of the employees will be 
terminated in accordance with the official notice periods set forth 
under article 17 of the Labour Law. 

Except for the situation where the business of a real person is 
transferred to his or her heirs, pertaining to the relevant inheritance 
regulation, business transfers in the form of asset deals where the 
employment contracts are among the assets transferred should be 
considered within the frame of the Labour Law. In such cases, the 
former employer will be jointly liable with the new employer for the 
employee’s rights that have arisen before or at the time during the 
business transfer; however, the former employer’s liability will be 
limited to two years following the business transfer. Unless otherwise 
contractually agreed, this joint liability principle will not apply in the 
case of share deals where the identity of the (legal entity) employer 
remains the same but the employer’s control changes hands. 

Under these circumstances, neither the employee nor the for-
mer and new employers shall be entitled to benefit from the right 
to terminate the employment contract for reasons that are only due 
to the transfer of business. Needless to say, both former and new 
employers can only terminate the employment contract if economic 
or technical reasons or a change in the business organisation make 
it necessary.

In the case of mass dismissals, namely at least 10 employees 
being dismissed within a month, the employer has to give notice in 
writing 30 days in advance to the union representatives, the regional 
directorate of the Ministry of Labour, and the Employee Institution.

Further, the Regulation on Subcontractors dated 27 September 
2008 governs the relationship between employers and sub-employ-
ers (who are in fact subcontractors of employers) and their potential 
liability towards the employees. First of all, the legislation provides 
that the scope of the sub-contracting relationship between the par-
ties must be limited to work that require technical expertise and are 
ancillary to the fundamental business conducted or works carried 
out by the employer. Furthermore, according to the said legislation, 
the sub-employer cannot be a former employee of the employer; 
however he or she may be a shareholder or partner of the employer. 
If the sub-contracting relationship is not in compliance with the 
aforementioned rules, such relationship will be deemed ‘fictitious’ 
and therefore, the employees of the sub-employer will be deemed 
to be employed by the employer as of the date when they started 
carrying out works for the employer. In such case, the employees of 
the sub-employer will be entitled to claim from the employer any 
and all social benefits the employer offers to its employees, includ-
ing but not limited to bonus and premium payments and private 
insurance. According to another provision introduced with the said 
legislation, the sub-contracting agreement (between the employer 
and the sub-employer) must be executed in written form compris-
ing the elements stipulated in the regulation, including the nature of 
the main business of the employee and the nature and scope of the 
sub-contracting relationship. Furthermore, such agreement (along 
with additional documents required under this regulation) must be 
submitted to Regional Directorates of the Ministry of Labour and 
Social Security for registration purposes. 
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The employer and the sub-employer are jointly and severally 
liable against the employees of sub-employers who are employed in 
employer’s business place.

20 Restructuring, bankruptcy or receivership
What are the special considerations for business combinations 

involving a target company that is in bankruptcy or receivership or 

engaged in a similar restructuring?

There are no specific regulations under Turkish law in connection 
with business combinations involving companies in bankruptcy, 
concordat or receivership. The governance of a company in bank-
ruptcy is taken over by the ‘bankruptcy administration’, whose main 
function is to liquidate the assets and receivables of the company to 
satisfy the creditors. In this context the assets of the company may be 
subject to sale, yet the company will eventually be liquidated.

However, declaration of bankruptcy for a company does not 
mean that its shareholders are automatically declared bankrupt as 
well, which means that the shareholders are free to become involved 
in business combinations, even involving the sale of their shares in a 
company declared bankrupt.

The New Commercial Code introduces ‘termination on justified 
grounds’, which allows shareholders holding at least 10 per cent of 
the total shareholding of the company (and 20 per cent of the share-
holders in publicly held companies) request termination of the com-
pany by filing a termination suit. Although the New Commercial 
Code rests the determination of ‘justified grounds’ on the court, con-
tinuous loss in the balance sheet of the company, continuous breach 
of minority and personal rights, continuous obstruction of audit 
rights of the shareholders or continuous decrease in the profits of 
the company may be specified as examples.

There are certain business combination restrictions for com-
panies in concordat, such as a prohibition on selling immoveable 
assets. However, as with companies declared bankrupt, in compa-
nies in concordat the shareholders are still free to become parties to 
business combinations involving their shares. 

As per the Execution and Bankruptcy Law, except for banks 
and insurance companies, companies that are not able to pay their 
due debts, or whose receivables are insufficient to meet their debts, 
or that are at risk of either of these situations, may apply to the 
commercial court for approval of a restructuring project previously 
negotiated and agreed upon by the creditors. Regardless of being 
effected by the project, if the agreements to which the debtor is a 
party contain provisions that may lead to the amendment or termi-
nation of the project, or if the debtor’s application for restructur-
ing will create a breach of the agreement or a default there under, 
these contractual provisions shall not apply if the debtor applies for 

restructuring. Therefore, if asset purchase agreements concluded for 
the purpose of business combinations contain provisions to this end, 
then such provisions shall not be applicable for the party to an asset 
purchase agreement that applied for restructuring.

21 Anti-corruption and sanctions
What are the anti-corruption, anti-bribery and economic sanctions 

considerations in connection with business combinations?

The main legislation applying specifically to acts of corruption is the 
Turkish Criminal Code, which prohibits bribery, malversation, mal-
feasance, embezzlement, and other forms of corruption such as neg-
ligence of supervisory duty, unauthorised disclosure of trade secrets, 
fraudulent schemes to obtain illegal benefits, etc.

Apart from the Criminal Code, the core statutory basis of the 
Turkish anti-corruption legislation can briefly be summarised and 
categorised as follows:
• the Criminal Procedure Law No. 5271;
• the Law on Public Officers No. 657;
• the Law on Declaration of Property and Fight Against Bribery 

and Corruption No. 3628;
• the Regulation on Declaration of Property No. 90/748;
• the Regulation on Ethical Principles for Public Officers and 

Procedures for Application (published in the Official Gazette 
No. 25785 of 13 April 2005);

• the National Protection Law No. 3780;
• the Law No. 4782 on Amending Certain Statutes to Combating 

Bribery of Foreign Public Officials in International Business 
Transactions Fight Against Bribes; and

• international treaties: United Nations Convention against 
Corruption, Council of Europe Criminal Law Convention 
on Corruption, Council of Europe Civil Law Convention on 
Corruption, OSCE Charter for European Security and OECD 
Convention on Combating Bribery of Foreign Public Officials in 
International Business Transactions.

Turkey is a signatory to or has ratified or both, the following inter-
national anti-corruption conventions:
• the OECD Convention on Combating Bribery of Foreign Public 

Officials in International Business Transactions, 17 December 
1997 (including the OECD Recommendation for Further 
Combating Bribery of Foreign Public Officials in International 
Business Transactions) (signed on 17 December 1997 and rati-
fied on 26 July 2000);

• the United Nations Convention against Transnational Organized 
Crime, 15 November 2000 (signed on 13 December 2000 and 
ratified on 25 March 2003); and
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ELİG Attorneys-at-Law TURKEY

www.gettingthedealthrough.com 377

• the United Nations Convention against Corruption, 31 October 
2003 (signed on 10 December 2003 and ratified on 9 November 
2006).

As per the Turkish Criminal Law regime, only the acts that are 
committed in Turkey or that are deemed to have been committed 
in Turkey are subject to sanctioning. The Turkish Criminal Code 
has adopted the principle of the place where the crime is committed 
when determining whether a crime has been committed in Turkey, 
and hence, whether the Turkish Criminal Code is applicable.

Pursuant to article 252 et seq of the Criminal Code, the penalty 
for bribery is: 
• imprisonment from four to 12 years for the incumbent govern-

ment officer and bribe-giver; and 
• appropriate security measures (such as confiscation of property, 

cancellation of licences, etc) against legal entities benefiting from 
bribery, subject to attenuating and aggravating circumstances as 
set forth in the Criminal Code.

The Criminal Code has been amended to ensure harmony and com-
pliance with the Convention through Law No. 4518. The Turkish 
Criminal Code, pursuant to article 252/5, provides that, offering, 
promising or giving a benefit, due to international commercial trans-
actions, to officials who have been elected or appointed in a foreign 
country, or who work at public institutions or authorities that exe-
cute legislative, administrative or judicial work, or, regardless of the 
structuring and scope of work, to officials who work at international 
organisations that have been established by nations, governments or 
other international public organisations for the purposes of fulfilling 
a job or not fulfilling a job or gaining unfair benefit or preserving 
thereof is deemed to constitute bribery.
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